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To: Administrative Law Judge
Joseph Chachkin

PRIV, I0 B ' PP TION
TO MOTI TO DELETE F TE

1. On December 30, 1993,\Capitol Radiotelephone Company,
Inc. ("Capitol") filed a motion to delete footnote no. 2 in
Memorandum Opinion and Order, FCC 93M-750, released December 14,
1993. The Private Radio Bureau opposes the motion for the

. »
reasons which follow. -

2. The Motion is unauthorized. There is no provision in
the Commission's Rules permitting a motion to delete a footnote.
Clearly, it is not the purely mechanical deletion of a footnote
which Capitol is seeking. Capitol is seeking a reversal of the

ruling implicit in the footnote. Thus, Capitol is asking for



reconsideration of an interlocutory ruling, and such a request
will not be entertained. Section 1.106(a) (1) of the Commission's

Rules. Accordingly, the Motion should be dismissed.

3. The Motion is without merit in any case. The footnote

at issue reads:
As also pointed out by the Bureau, responses to
RAM [Technologies, Inc.]'s Admissions, which do
not constitute discovery, are overdue and the
facts therein are deemed admitted. See Section
1.246 (b) of the Rules.
In seeking deletion of the footnote, Capitol argues that it is
dictum and that it is based on "an erroneous representation by

the Private Radio Bureau." We disagree with both statements.

3. The footnote constitutes notice that the Presiding Judge
intends to consider the facts in the request for admissions filed
by RAM Technologies, Inc. ("RAM") admitted. If Capitol truly
believes that the footnote is dictum there would be no need for
its "deletion, " since it would be without effect.

4, Furthermore,‘ihé footnote is not based on an erroneous
representation. Capitol argues that its response to RAM's
request for'adﬁissions was not overdue because, pursuant to a
private agreement, RAM agreed to indefinitely suspend the
deadline for such a response. Capitol goes on to claim that such
a suspension of procedural deadlines by the parties was

authorized by the Presiding Judge. While the Presiding Judge



encouraged the parties to stipulate as to a schedule for
responding to such a request, in our view the indefinite
suspension of a deadline was not contemplated. Such an
indefinite suspension is nothing more than permission to fail to
respond entirely, and such permission can only be given by the
Presiding Judge. The permission of the Presiding Judge, while it

could have been sought, was never requested.

5. In sum, we reiterate our view that Capitol's response to
RAM's request for admissions was and is overdue. Under such
circumstances, the Commission's Rules unequivocally state that

the facts in question are deemed admitted. Section 1.246(b).

Respectfully submitted,
Ralph A. Haller
Chief, Private Radio Bureau
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